WATER MARKETING CONTRACT
BETWEEN THE
STATE JATER CCNSERVATION BOARD OF THE STATE OF MONTANA
AND THE NEVADA CREEK WATUR USERS' ASSOCIATIOR

193¢
1927, between the
ed, authorized and

This contract made as of this é’g day of
State Water Conservation Board of %he State of Monta
acting under, by virtue of, and in pursuance of ¢ 35 of the laws of Montana,
1933-1834, and Chapter 95, Laws of Montana, 1935, acts amendatory therecf, or
supplementsl thereto, héreinafter called the "Board" and the Nevada Creek Water Users!?
association, a corporation duly organized and existing under and in pursusnce of the
laws of the State of Montunu, hereinafter called the "Association” . . . . ,

WITNESSETH

WHEREAS, the Board propeses to construct an irrigation and flood control
project (herein called the "project”) comprising the construction in Powell County
of a dem scross Nevada Creek, a reservoir outlet works and spillway including the en-
luarging and extending of the Hoepfner Ditch to Douglas Creek, all pursuant to the
application (herein called the "application”) of the Board filed with the Federal
Emergency administration of Public dorks, P.W.A. Docket Montana No. 1007; and

WHEREAS, the Doard has acquired the right to store, control and/or divert
all unapproprinated water of Nevada Creek, Powell County, Y¥ontana, and all tributaries thers-
to, together with the return flow of all water furnished or supplied by seeping or over-
flowing from the previous place of use of mid waters, pursuant to a declaration duly
filed on the 7th day of September, 1937, in the office of the County Clerk and Recorder
of Powell County, Montana, in Book £, page 279, all in accordance with Chapter 35, Laws
of Montana, 1933-1934, and has further acquired all other water and water rights and
made all other filings, which are nacessary in order to enable it &b obtain sufficient
waters so that the project may be operated at its full capacity; and

WHEREAS, the project will have an estimated live capacity of at least 10,500
acre feet of water annually, and it is agreed .by the parties hereto that the total waters
to which ths Board iz entitled will .k at least sufficient %o permit the operation of said
project at its full capacity so thet 10,500 acre feet of water can be made available
annually during the irrigation season; and

#HEREAS, the Board has heretofore applied to the Federal Emergency adminis-
tration of Public Works for a loan and grant of §268,181,00 to’ finance the construction
of sald project; and

WHEREAS, the Federal Emergenoy Administration of Public Works (herein called
the "Government") has approved said application and on behalf of the United States of
America has entered into a certain loan and grent agreement (herein called the "loan and
grant agreement™) with the Board, dated as of October 2, 1937, and 'any amendmsnts and
supplements thereto, for the making of such a loan and grant; and .

WHEREAS, the Board proposes to issue its Water Conservation Revenus Bonds,
Series M (hersin called the "Bonds"), to evidence its loan from the Government, and to
~secure such bonds by.a.trust indenture (herein galled the "Indenturs") from the Board to
a bank or trust company, as trustee (herein called the "frustee®), and by said Indenture
to assign this contract and the water purchase contracts (hereinafter provided for) to
the Trustee as additiopal security for the Bonds, all as more fully set forth in said
loan and grant agreemsnt; and ‘ ) , .

¥HEREAS, the Association desires that the Board construct the project and
sell to the Association all of the water to be impounded in the projeot and the Board
desires that the Association purchase «nd undertake to market all of said water in

accordance with the provisions hereof; :
NOW, THEREFORE, in consideration of the premises snd of the mutual terms,

covenants and conditions hersof, it is mutually covenanted and agreed as follows:



Section 1. The Board, upon the completion of the project, will furnish to
the Association the total available yleld of storage water from the project, said water

and ending September 30, for the purpose of irrigation, watering of stock, domestic and
municipal uses and for other purposes. The Association shall cause gaid water to be

put to beneficial use, with diligence and in agcordance with law. The limit of the

right of the Associantion to said water shall rest perpetually in the beneficial applica-
tion of the same by the Association and the purchasers thereof from the Association. The

to cause such waters to be made available to the Association at the reservair comprising
the project. So long as the right of the Association under this contract to distribute
the water of the project has not been terminated, the Board shall be under no obligation

inafter provided for), it being expressly understood that the 4dssociation only shall be

80 obligated. It is estimated that 10,500 acre feet of water will be available snnually
to be furnished to the Association, but in the event that from time to time & lesser
amount of water is available, in ény year, the Association nevertlRless shall be obligsted
to pey the full sums due under this coniract and to perform its coven=nts and obligations
hereunder. The Board shall use all reasonable means to guard against water shortage, but
in no event shall the Board or any of its officers, agents or employees be liable for any
damage, direct or indirect, arieing from water shortage, nor shall any such water shortage
relieve the Association from its obligations hereunder.

Twenty Five ($11,025.00) Dollers on December 15 of each and every year thereafter to and
including December 15, 1967,

On December 15, 1939, and on December 15 of each and every year thersafter
during the useful life of the project, the Association also shall pay to the Board such
amount a&s the Board shall have previously notified the Association (by written notice
given at least 60 days prior to each such December 15) to be necessary for the purpose of
paying the operating costs of the project for the year following respectively each said
December 1%5. The term “operating costs” as used herein ehall include sll costs of main-
tenance, rspair, operatiom, and necessary alteration of the project, and all coats imcurred
by the Associlation or the Board in the distribution of water from the project. The de-
termination by the Board of the amount and necessity of such operating costs and the annual
amounts payable by the Association to meet such operating costs shall be final, conclusive
and binding upon the parties hereto, and the amounts ao determined shall be deemed a debdt,
payable as aforesaid, to the same extent as if the amounts wers specifically enumerated
herein. Notwithstanding the provisions of any water purchase contract, the determination
by the Board of the amount and necessity of operation costs and the annusl amounts pay-
able by water purchasers to mset such operating costs shall be final, conclusive and
binding upon the Association and the water purchasers,

Section 3. The payments and obligations of the Association hereunder are for
the privilege of obtaining water soc long as the Association shall not be in default under
this contract or its righta terminated hereunder, and the Association shall be obligated
to pay such annual installments and perform ita covenants and duties hersunder, notwith-
standing the fact that no water shall be available by reason of shortage or otherwise, or
that no water is actually taken by the Association, or that the Board may withhold water
from the Association by reason of its default under this contract. The obligntion of the
Association to make the payments required hereby shall be absolute and unconditional so
long as this contract remains in full force and effect. It is expreasly undersatood that
all right, title and interest in em to the project and the water rights exercised in com-
nection therewith shall be and remain in the Board and thet the Association shall acquire
no right, title or interest in the project. The Association shall acquire no right or
ecuities under this contract which will in any manner prejudice the right of the Board to
terminate this contract in the event that the Association shall be in default hereunder.,

hereundexr

All monies required to be paid by the Associetion to the Board

shall be paid at Helena, Montana, or such other place as the Board shall appoint in writing;
Every installment or other sum of money required to be paid to the Board under this con;raix,
which shall remain unpaid after the same becomes due, shall bear interest at the rate of s

per centum per annum.



Bection 4. Within thirty (30) days from the date hereof
by agrees to enter into contracts (herein called "water purchasze contr;czzs)A:fzgi::i:: i
users for the eale of 10,500 acre feet of water from the project annually. The associa-
tion €urther agreee that in the event that the live capacity of the project, when com-
pleted, is greater than that ostimated, and the amount of water available from the project
will permit the furnishing of more thean 10,500 acre feet of water amnually, the Assécia-
tion promptly will enter into additional water purchase contracts so that ;ater in the
amount of the actuel live capacity of the project will be eold annually pursuant to out-
standing water purchase contracts. The Associstion shall not furnish or deliver to any

water purchaser in any year an amount of water which shall be in excess of the amount to
which such water purchaser is ontitled under his water purchase contract,

The water purchase contracts shall be substantially in the form ettached
hereto s Exhibit A and shall be exocuted in quadruplicate, one copy to be rotaincd by
the water purchaser, one copy by the Association, and two copies by the Board which shall
in turn deposit one of said copies with the Trustee in accordance with the Indenture, pur-
suant to which all such contracts are to be assigned by the Boerd to the Trustee as security
for the Bonds. The price to be charged for the privilege annually to an acre foot of water,
or in case of such shortage to the share apportionsd to each more foot, shall be at least
gurrécient a; fimas to enable the Association to meet its obligations hereunder to the
Q8YC.

The water purchaser shall cause said water to be put to bencficisl use with
diligence and in accordance with law., The limit of the right of the purchaeser to said
water shall rest perpetually in the beneficial application of same by him. The manner of
delivering, measuring and regulating the supply of water to the water purchaser shall be
proscribed and controlled, so long as the right of the Association to market water here-
under shall not be terminated, by the Association which msy make rules and regulations
in connecction therewith; provided thet all such action by the Association shall be satis-
factory to the Board. 1In the event that the right of the Association to market water here-
under is terminated, the Board shall exercise said functions and powers.

In no event shall the Board or the Association or any of their respective
officere, agents or employees be liable to water purchasers for any demage, direct or im-
direct, arisipng from water shortage, nor.ag &ﬁaggy such water shortage relieve & water pur-
chaser from his obligations under his watoi?con ract. The water purchaser shall aid and
couvperate with the Associstion and the Board in the maintensnce and repair of the canals
an¢ ditches which ars used for the diversion and cacrying of water in connection with the
operation of the project snd the distritution of ths water therefrom.

In the event that the Trustee shall give written notice to any water purchaser
thnt the Board is in defeault in i1ts obligations under the Bonde or Indenture and that the
Trustce has eleocted to take edvantage of the assignment to it of his water purchase, con=-
trect, all mories dus and becoming due and payable to the Board under said wuter purchase
contract shall be paid to the Trustee, and the Trustes in its own nsme shall have the sole
right to exercise all of the rights and powers of the Board with respect to said water pur-
chose contract, unless and until the Trustee shall give written notice to the water pur-
cheser that the Board itself may resume the collection of monies and the exercise of its
powers heroundsr. TUpon reé~eipt of any such notice from the Trustee, or of the notice from
the Board provided for in Section 6 of the wster purchase contraoct, the water purchaser
shall be protected in acting thereon in accordance with the provisions hercof and of the
wmater purchase contract, and shall be under no duty to inquire into the ceuses or justifi-

cations for such notices.

Simultansously with the execution of each water purchase contract, including
the aforesaid contracts which may be made after the completion of the project, the Associe-
tion agrecs to enter into a subserintion and pledge egreement with each person entoring
into s water purchase contract, such agreement i0 be substentially in the form attachod
hereto as Exhibit "B". Said agreement shall contain a subscription by the water purchaser
for a number of shares of gpe capital stock of said Association equal to the number of acre
fest of water which saiéiﬁirohaser has agreed to purchase annually, and the purchase price
of esch of said shares of capital stock shall not exceed the sum of Ona (31.00) Dollar per
share. s3aid agreement shall furthor provide for the deposit with the Asso:istion by the
water purchaser of such stock as security for the obligations of such water purchaser undsr

said agreement, and water purchase contract.

The Associstion shall not give its consent to the sale; transfer, pledge or
other disposition of sbck by any stockholder, except when such sale or transfer is to an
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asslgnee of a water purchase contract, end then o
assignee to own one share of stock for each agre

purchase annually. The Association shall not ias
tion from, any person who has not entered into a

tion and the Board for a number of acre feet of w
stock {ssued and to be issued to him, and who has
pledge agreement Tespecting all such stock,

nly to the extent of permitting such

foot of water which he s obligated to

ue its stock to, or take a stock subserip-
¥ater purchase contract with the Associa-
ater equal to the number of sheres of

not entered into a subscription and

The Association shall exercise its options to purchase its stock and 8hall
r action as may be necessary to agsure that its stock shall not be sold or

ignee of a water purchase conp-

take such othe

tract, and then only to the extent of permitting such asgsi

Section 5. The'Asaociation agrees that it will cause all monies due under
¥ater purchase contracts to be collected promptly and w

to do so. 1In the event that a water purchaser shall default in the
sums when and as same shall become due and payable under
such default shall continue for a period of 45 days or shall default in the performance

discretion and, upon the request of the Board, shall take any or all of the roiloting
action: :

(a) Cease and refuse to furnish water to the water purchaser until such
default and all other defaults subsequently oecurring shall be cured,
without, however, affecting or prejudicing the right of the Association
or the Board to collect all monies becoming payable by the water pur-
chaser during the period when water is withheld (except %0 the extent
of any revenues collected by the Board or the Assoclation from the
sale of water withheld from said water purchaser} or to ocollect all
monies then due or therea{pqg;gccruing under said water purchase:contract;

(v) Terminate the rights of the water purchaser under-hia water purchase
contract, without, howevaryq;ttqoting?orépgnin@io1ngﬁtherrightxor;the
Asscciation or the Board to collect all monies then owing by the water
purchaser under said water purchase contract;

(¢) Cause the stock issued to such water purchaser to be forfeited, acquired
or sold in accordance with Section 2 of the Subseription and Pledge
Agreement attached hereto; provided, however, that the 4dssociation, hy
exercising its right to forfeit or acquire said stock or its option
to purchase same at the issuing price, shall ohtain the title to ..
such stock free from any right or equity of redemption of the water
purchaser; and epply the proceeds of the sale or acquisition of wsuch
stock or the payments made by the water purchaser om such stock, in
the manner provided by said Section 2 of the Subscription and Pledge
Agreement ;

(d) Institute and prosecute to final judgment or decrec, actions or proceedings
in law or in equity (1) for the collection of the sums due and unpaid
under the water purchase contract, or damages for the breach thereof,
and enforce any such judgment or final decree against the water purchaser,
(2) for the purpose of compelling the water purchaser to observe or
perfsrm the covenants, conditions or obligations in the water purchase
cdntract, and (3) for any other purposes which shall be deemed ad-
visable;

provided, however, thnt except with the written‘consent of the Board and Trustee, no such
water purchase contract shall be terminated unless the 4ssotiation ghall firat obtain an
agreement Ly some other water user or users to enter into a water purchase contract or
contracts for the purchase of the privilege to the water covered by the oogtract desired

to be terminated. Upon such termination of a water purchase contract the Association forth-



with shall enter into such water purchase contract or contracts and shall obtsin & syub-
scription and pledge agreement, all substentially in the same manner 8s thet provided

in Section 4 hereof. The Association upon terminating a person's water purchase gon-
tract shall pursue such remedies and take such sction under his Subscription and Pledge
Agreement as may be neceasary to forfeit or acquire his stock.

The Board may make written requests of the Association to teke such action
and pursue such remedies as the Board deems necessary in order to collect all sums due
under water purchase contrect or to compel the performance by water purchasers of obli-

t1 4
f;e ons u? er such contracts. The Aasociat;on shall comply with every such request of

In the event that the Association or the Board shall cease and refuse to
furnish water to any purchaser by reason of his derault,'neither the Association nor the
Board shall be under any duty to such water purchaser to sell the water so withheld-to any
other water user or users. ‘he taking of any action by the Assoclation or the Boe rd here-
under or under any water purchase contract and the exercise of any remsdies conferred
upon or reserved to the Association hereby or by any water purchase contract, shall not
be construed to exhaust or in any manner impair the powers, rights or remedies so conferred
upon the Adssociation or the Board in the event of a subsequent default by a water pur-
chaser or the failure to cure existing defaults or otherwise.

Section 6. In the event that from time to time, & supply of water is avail-
atle from the project temporarily in excess of the amount needed and to be needed to fur-
nish all water purchasers urder contract therefor, the Association shall sell such wvater
at the highest price obtaineble, but in no event shall such waters be sold at a price

less than the amount then being paid by persone under water purchase contracts.

So long as the issociation shall be engaged in the distribution of water

from the Project and the collection of moniee due under water purchase contracts, the
Board, upon the writtem request of the Association, shall pay to the Association annuslly
ten (10¢) cents out of the monies collected by the Association under water purchase con-
tracts as the annusl payment for operating costs charged in connection with each acre
foot of water (or proportionate share &llocated thereto in case of shortage), and the
Board shall withdrew monies for this purpese from the Weter Fund but only out of <he
monies therein which were collected by the Associstion for said operation costs. The
Aszociation shall use monies thus paid to it sdolely for the purpose of paying the cost in-
curred by 1t in the distrilution of the water from the Project, and any surplus remaining
shell be deposited by 1t with the Trustee in Water Fund Series ¥, on December 15 of each
year. In the event that the rights of the Association hereunder are terminated or that
tke Board has ceascd to furnish water to the Association by reason of {ts default, the
associztion, upon demand by the Board, shall pay to the Trustee all monies then held
by the Association pursusnt to such retentions. :

All monies collected by the Association under water purchase contracts or
from the sale of water are hereby declsred to be trust funds which (except for the sums
authorized by the preceding paragraph to be retained) are to be deposited with the Trustee
in the special account of the Board called "Water Fund, Series M, such monies to be
held and disbursed by the Trustee in the manner provided in the Indenture. All monies
deposited by the Assoclation in said account shall be deemsd payments on agcount of tke
installments or other obligations then dus under this contraet, or inm case no sums are
then due, shall be deemed deposits for the payment of the next installment or obligation
thereafter to become due hereunder. Whenever the monics so deposited in said account
cen be applied to more than one matured installment or obligation hereunder, the Board
shall have the sole right to determine on which installments. or obligations the monies

shall be applied.

The sums hereby required to be deposited with the Trustee by the Association

shall bte so deposited until all of the Bonds are fully discharged or monies sufficient
therefor are deposited with the Trustee, and thereafter such sums shall be deposited with

the Board.

Section 7, The amounts stated in this contract as the amounts due to the
Doard are to be paid by the Assoication in full, without deduction on gocount of the failure



in full when duye, action necessury to enabl§ it to pay such amounts

Section 8. The issocintion shall e
. 1 mploy ns Manager a com etont
giziiciz;etgagh:xg:gjgggeaig rgetgistiibution of water from irrigation forks 0?922321:30
: ¢ other duties which will be required of him <A
:iiicE;:ntzrguzg ge:::n shall be subject to the approval of the Board ana upon nggzce -
a Manager is or has been unsatisfactory the Association shall as

often as such notice is given ‘termina unsa
promptly te
employee and employ one auitaﬁle tgpthg Boarg. e oAty

All books, records, accounts, document . o
5 ) 8 and vouchers relating to th -
vities of the Association shall at all times be open to the inspection orngheoaza:dazzé

of the Trustee and to such accountants and other a
gents of the Board or
from time to timo be designated by either or both of them. o Teukten BE Y

Section 9. In the event that the Association shall 4

of any of the sums when and as same shall hecome due and payabli hagzizi:ri:nzhsugzygsft
fault shall continue for a period of 90 days; or in the event that the issociation shall
default in the due observance or performance of any of the covenanta, conditions or obli-
gations in this contract, and such default shall continue for 90 days after sritten notice
specifying such default and requiring same to bs remedied shall have been given to the
iesociation by the Board, then and in eny such event, the Board may in its discretion and
upon the written request of the Trustee, shall take any or all of the following action:

(a) Cease and refuse to furnish water to the Association until such default
and all other dvfaults sudbsequently occurring shall be cured, it being
understood that such action by the Board shall not affect or prejudics
(except to the extent of any revenues collected by thse Bosrd from the
sale of water withheld from the Association) the right of the Board to
collect monies becoming due under this contract during the period when
the Board withholds water from the Association in accordance with the
provisions hereof or to collect any monies then or thereafter owing by
the Association hereunder;

(b) MTerminate the rights of the Associstion under this contraect, it being
understood that such action shall not prejudice the right of the Board
to collect all monies then owing by the Association hesreunder; provided,
however, that such acticn shall not be taken by the Board except with
the consent of the Trustee; N

(e) Cause written notice to be served upon water purchasers that all pay-
ments under their respective water purahase contracts shall thersafter
be made to the Board and not to the Association, unless and until
they are notified to the contrary by the Board; distribute water direotly
to water purchasers in agcordance with the provisions of water purchase
contracts and collect and receive all monies due under such contracts
and all other revenus from the sale of the water of the project; exercise
all the rights and powers therstofora exarcised by the Association with
respect to the distribution of water, the collection of monies under
water purchase contracts and the collection of other revenues from the
sale of water from the project; exclude the Association, its agents
and servants from ongaging in the distribution of water from the projecti
of taking any other action under water purchase contracts; provided,
however, that the Board shall not take the action provided for in this
subsection (c) unless it has ceased and refused to furnish water to the
Association, or has terminated the rights of the issociation under this
contract as hereinsabgye provided;

(@) Imnstituts and prosecute to judgment or final decree actions or proceedings
in law or in equity for the collection of the sums due and unpaid here-
under, or damages for the breach hereof, and enforce any such judgment
or final decree against the Association;



(e) é:stétute and prosecute to final decree such proceedings in equity as
al{ m:n?::eseiiy élé to require the issociation to account for -
Collected under the water purchase contr
acts as a ¢
under an express trust for the Board and the Trustea, and (2) zgszzi

Join any acts or things which ma
: Y be unlawful or in v
rights ¢f the Bourd or the Trustee, ° tolation of the

No remedy hercin conferred u ;
pon or reserved to the Board i
exclusive of any other remedy or remedies, and each and 8vYery such remed; ;§:§§d:g :ngfa
ry other remedy given hereunder or now her )
ealt
:;é:;izﬁda:hlaw or in equity or by statute. The taking of any action by the Boaide;;re-
s 8h51§ exercise of any of the remediesg conferred upon or reserved to the Board
s not bo construed to exhaust or in any manner impair the powers, rights or

remedies hereby conferred upon the Board in th ; ; ‘
, e event of a - 7 . :
time to time as may be necessary., . i i e

Section 10. The Assbciation hereby consents and a
grees to the execution
gzlivery by the Board of the Indenture and to the assignment thereby of the interea: oragie
ard in and to this contract and the water purghase contracts now or hereafter executed.

In the event that the Trustee shall give written notice to the 8

that the Board is in default in the due observance or performance of any of tiz ggi:::i:s
conditions or obligations in the Bonds or Indenture, and that the Trustee, has elected ,
to take advantage of the assignment to it of this contrnet, all monies du; and becoming
due and payable to the Board hereunder shell be paid to the Trustee, and the Trustee in
its ovn name, shall have the sole right to enforce this contract and.exercise all the
rights and powers of the Board with respect thereto, unless and until the Trustee shall
give written notice to the Association that the Board itself may resume the collection of
monies and the exercise of its powers hereunder.

Section ll. The Association hereby agrees to aid and cooperate with the “d
Board in the maintenance and repair of the canals and ditches which are to be used Ay
for the diversion and carrying of water in connection with the operation of the project
and the distritution of the water therefrom. -
Section 12, The Board reserves the right, so far as same may be consistent o
with the provisions of this contract, to make and amepd reasonmble rules and regulations
with respect to the project, the operation thereof and the distribution of water.

The Association agrees to be bound by any and all provisions of the By-laws
of the Association, now in force or hereamfter adopted and approved by the Board, and that
1t will not adopt or approve any By-Laws or rules or regulations for the government of
said Association or the atockholders thereof, unless same as first approved by the Board.

It is understond between the parties hereto that the public shall be allowed
to fish and hunt in or upon the reservoirs under appropriate restrictions and regulations
which shall correspond as nearly as possible with the law, rules and regulations prescribed
by the State of Montana, relative to fishing and hunting, subject to such reasonable re-
gulations as the Board may make for the protection of the project.

Section 13. This contract has been executed in triplicate, one copy being
retained by the Association, and two copies by the Hoard which will in turn deposit one
of said copies with the Trustee to whom this contract will be assigned under the Indenture
as security for the Bonds. ‘The provisions of this coniract shall apply to and bind the
successors and assigna of the respective parties, but the Association shall make no assign-
ment of this contract without the written consent of the Board and the Trustee.

IN LITNESS WHEREOF, the State Water Comservation Board has caused this agree-
ment to be executed in its corporate name Dy the Governor of the State of Montana and ex-
officio Chairmsn and attested by ita Secretary and the Nevada.Creek Water Users! Association
pursuant to authority from its Board of Directors has caused thia agreement to be executed
in its corporate name by its President and attested by its Secretary, and the parties
hereto, have caused their respective corporate seals to be attached hereto all as of the

day end year first above written.
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This contract dated as of the..... i i day OF... et i, 19300 between the Nevada Creek
Water Users’ Association, a'Montana corporation, hereinafter called the-“Association”, the State Water Conserva-
tion Board of the State of Montana duly created, authorized'and acting, under and by virtue of the Laws of Mon-

{ L TR S TR I BT JUAETE s Ly L 3 ‘ g
tana, hereinafter called the “Board”, and..... ! L , hereinafter 'called
the “water purchaser”, - TR I R S R R T T IO N T e et - e .

! ' ; o HEE h Hhe ©oaPEs ) Bttt Yy, und s § N R FE B »
L WITNESSETH - ... .

CC i Van "’f".,f{!_’ﬂ-‘ ‘u;} oy iy & - ¢ . it ol .
WHEREAS, the Board proposes ‘to construct 'an irrigation” and 'flood control project (herein ‘called’‘the
“Project”) comprisingthe construction of a dam across Nevada_.DC_reekg'a_'lrpservoir,' outlet works-and spillway, in-
cluding the enlarging and extending of the Hoepiner Ditchi-toDouglas‘:Creek,:'in *Powell County, Montana,’ in
accordance with plans and specifications and ‘estimates' of 'postlher?toforefz}dqptedf; afidsvie il A s e
: Coe e R e e ey e e e e e des o ST B SRS e SRR GV MR TR D0 b T

WHEREAS, the Board has acquired ‘the 'right' t&’storc',"i‘éaﬁffo_l ']:ixid'/;)i"-"'qivéi-'tﬁ‘ all” unappropriated water of
Nevada Creek and tributaries, Powell County, Montana, pursuant to‘Declaration filed'in ‘Book 2 of Water Rights,
at Page 279, in the office of the County Clerk and Recorder of Powell County, Montana; and

T Ak ol b b i B u celeea BT 2OV RS EHEIDR R e g,

WHEREAS, it is'agreed by the parties hereto'that' the'totai! waters ‘to!yhich the ‘Board is ‘entitled’ will be at

FE T PR L

least sufficient to permit the ‘operation of ‘said projéct' at”its' full®capacity' o that’ 10,500 acre ‘feet 'of water can ‘be
made available annually during the irrigation season 'and'‘the’purchaser recognizes 'the right of the Board toim-
pound, during the non—ixjrigation‘seai‘g,qri'{,hflilll of 'therﬁhfo’l.-es’ak}; yv'a':t‘é{s‘; .an?«:‘:':,.‘ ,'J|C|: )wn 1 ..”-‘.“ B
g3, £ G g o Kot o ekt ob e Bl e o colaifenmd Towod s e P gt ey e e
- WHEREAS, the Association has, heretofore entered .into a contract wit,h’thle‘ Board dated
whereby the Board agreed that, upon, the completion of the Project,: it would furnish .to,the. Association the total
available yield of storage water. from the, Project for certain purposes, all as more: fully, set forth in said contract

(herein called the “water marketing contract”),.a copy,of .which is on file at the office of the Board and the Asso-
ciation respectively; el & b P Bt s : ey :
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NOW, THEREFORE, in consideration ,of the premises, and .of the mutual terms, covenants and conditions
hereof, it is mutually covenanted and agreed as follows: . .=~ Wy e s o
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Section 1. The Association, upon  the completion of the Project will, furnishito. the ‘water purchaser, at the

reservoir, ... acre feet of water;annually during the irrigation season
beginning May 1 and ending September 30 from. the reservoir. .comprising sthe. project;, provided, however, that in
the event that from time to time thereafter the Board shall have,an.inadequate amount: of; water from the:Project
to permit the furnishing of the,number, of acre feet of waters invany.iyear; for,-which: there are such'outstanding
water purchase contracts, the water:purchaser in such yearsshallsbe entitled, in lieu of: each acre foot of-water for
which he has contracted, to a share of the total water available ' representingthe: proportion that one,acre foot of
water annually bears to 10,500 acre-feet of water annuallyor (butioniy if there are outstanding water purchase con-
tracts for the purchase annually of more than said amount of water) to the total number of acre feet of water agreed
to be purchased annually under outstanding water, purchase contracts...,, The, distribution of, such; proportionate
shares to the water purchaser during such year shall 'corx,stitu.t‘é;.a"._c;bmplete.p‘erf,o_rmax‘lce.in‘ said-year, of .the.obligation
of the Association to deliver the number of acre feet of water for,which said water. purchaser has contracted, and.the
purchaser nevertheless shall he obligated to pay the full sums due under this contract and to perform his covenants
and obligations hereunder. The Association and the Board agree not to. make contracts for the sale.of more .than
10,500 acre feet of water from the Project annually except to ‘the.extent that the storage capacity of the completed
Project is in excess of said amount.’ So long as the right.of the Association’ under. its water marketing contract to
distribute the water of the project has not been terminated,: the ‘Board shall be under no ‘obligation to, distribute

water to the water purchaser hereunder; it being expressly understood that the Association only shall be so obligated.

Section 2. The water purchaser shall pay to the Associationor the Board the sum of L5 T

....... st ...l Dollars” on' November -1, 1939, and .the. sum of
Dollars on November 1 of each and every year thereafter to and including November 1, 1967. : On November 1,
1939, and on November 1 of each and every year thereafter during the useful life of the Project, the water pur-
chaser also shall pay to the Association such amount as the Association shall have previously notified the water
purchaser (by a written notice-given at least 45,days prior to each such November 1) to be necessary for; his pro-
pertionate sﬂmwo the Project for the t following respectively each said
November 1. The term “operating costs” as used herein shall include all costs of the maintenance, repair, operation,
and nccessary alteration of the Project, and all costs incurred by the.Association ‘or the Board 'in the distribution
of water from- the Project. - The ' determination by" the "Association of the'amount and necessity of such operating
costs and the annual amounts payable by the water purchaser to meet 'such operating costs shall be final, conclusive
and binding upon the parties hereto, and the amounts so determined shall be deemed a debt, payable as aforesaid,
to the same extent as if the amounts were specifically enumerated herein, |

Section 3. All moneys required to be paid by the water purchaser to the Association hereunder shall be paid
at Helmyville, Montana, or such other place as the Association shall appoint in writing. Every installment or other
sum of money required to be paid hereunder, which shall remain unpaid after the same becomes due, shall bear
interest at the rate of six per centum per annum, ey . ‘
Section 4." The water purchaser hereby agrees to be bound by any and‘all the terms, provisions and limitations
of the Articles of Incorporation and By-Laws of the Association, including all amendments and supplements here-
after made thereto with the approval of the Board, and by the aforesaid water marketing contract between the Board
and the Association as fully and completely as if the terms, conditions and limitations therein' contained-were herein
fully written. :

‘Section 5. In the event that the water purchaser shall default in the payment of any of the sums when and as
same shall become due and payable hereunder or shall default in the per?ormance of any other obligations here-
under, and such default shall continue for a period of 45 days, then and in any such event, the Association may in
its discretion and, upon the request of the Board, shall take any or all of the following action: (a) cease and refuse
to furnish water to the water purchaser until such default and all' other defaults subsequently occurring shall be
cured, it being agreed that the withholding of water from the water purchaser in accordance with the provisions
hereof shall not affect the obligations of the water purchaser, accruing during the period when water is withheld
(except to the extent of any revenues collected by the Association from the sale of water withheld from said water
purchaser), or the obligations of the water purchaser then due or thereafter accruing hereunder; (b) terminate the
rights of the water purchaser under this water purchase contract, it being agreed that such action shall not prejudice



&z +* Subscription and Pledge Agreement

This agreement dated as of the.. day of. , 193......, between

5 , hereinafter called the
Water purchaser”, and the NEVADA CREEK WATER USERS’ ASSOCIATION, a corporation duly organized
and existing under and in pursuance of the laws of the State of Montana, hereinafter called the “Association”,

WITNESSETH

WHERE.‘_\S, simultaneously with the execution hereof, the water purchaser has entered into 4 water purchase
contract (herein called the “water purchase contract” with the Association and the State Water Conservation
Board (herein called the “Board”) for the purchase of the privilege of obtaining certain water from the Project
therein described; and : ) : | ; ; ‘ S

WHEREAS, the water purchaser desires to 'subscribe f'\'r stock in the ‘Associatic'in and to pl&&ge said _étock as

security for his obligations hereunder and under his water purchase contract,

 NOW THEREFORE, in consideration of the premises and of the mutual terms, covenants and conditions here-
of, it is mutually covenanted and agreed as follows: ~

Section 1. The water purchaser hereby agrees to take, and does hereby subscribe for,

. ; : : shares of the capital stock of the Association, said Associa-
tion having a total authorized capital stock of Fifteen Thousand Dollars ($15,000), divided into fifteen thousand
(15,000) shares of the par value of One Dollar ($1.00) each, and further agrees to pay to the Association the amount

Of e Dollars ($eemeae )

for said shares of stock upon call and demand by the directors of the Association. This obligation is made and
entered into in conformity with the laws of Montana, the Articles of Incorporation and the By-Laws of said Asso-
ciation. The amount of this subscription shall not become due and shall bear no interest until such call or demand
is made for payment and thereafter only such amount as is called or demanded shall be due and same shall bear
interest at the rate of six per cent (6%) per annum,

Section 2. The water fpurchaser hereby assigns, transfers and sets over to the Association all his right, title

. and interest in and to the aforesaid shares of stock, said Association to have and to hold said shares of stock for its
own use and benefit forever, for the purpose of securing the performance and observance by the water purchaser of
the terms, covenants and conditions of this agreement, and' the water purchase contract. In the event that the
water purchaser is in default in the performance of any of his obligations under the water purchase contract, and
stich default shall continue for a period of forty-five (45) days, then and in any such event, the Association may
immediately, without demand for payment, and without advertising, and without notice to the water purchaser, each
and all of which is, and are hereby, expressly waived: (a) fortfeit the shares of stock subscribed for. and apply the
payments previously made.by .the. water:purchaser.on bis stock toward the payment of any sums due under his
water purchase contract; or (b) acquire the absolute title to any and all of said shares of stock (free from any
right or equity of redemption by the water purchaser, such right or equity of redemption being hereby expressly
waived and released) by crediting the water purchaser with the par value of said stock at the time of said acquisi-
tion of absolute title; or (c) sell any or all of said shares of stock (free from any right or equity of redemption by
the water purchaser, such right or equity of redemption being hereby expressly waived and released) at public or
at private sale, it being expressly understood and agreed that the Association may itself be a purchaser at such sale,
of the whole or any part of said shares of stock. The proceeds of any sale or acquisition (pursuant to (b) or (c)
of this Section) of said stock, or any part thereof, by the Association shall be applied, so far as needed, first, toward
the payment of the full indebtedness under this agreement; and, second, to the payment of any sums due under
said water purchase contract; and, third, to the payment of any balance remaining to the water purchaser. In the
event that the water purchaser is in default in the payment of any amount due on his subscription for said stock,
the Association may forfeit the stock subscribed for in the manner provided by statute or otherwise.

Section 3. The right to vote the stock covered by this agreement at any and all meetings of the stockholders
of the Association is hereby reserved to the water purchaser, and may be exercised by him unless and until said
stock is purchased by the Association pursuant to its option or is sold by the Association in accordance with the
provisions hereof. The water purchaser agrees to be bound by any and all provisions of the Articles of Incorpora-
tion and By-Laws of the Association, including all amendments and supplements hereafter made thereto with the
approval of the Board. '

Section 4. The provisions of this agreement shall apply to and bind the successors and assigns of the respective
parties hereto, but the water purchaser shall make no assignment of his right, title or interest in the stock covered
by this contract until first offering said stock to the Association at the par value thereof, the Association to have
the right and option to purchase said stock at the par value thereof at any time within ten (10) days from the per-
sonal service of written notice upon the Association of its intention to sell, transfer or assign its rights in the stock
covered by this agreement; provided, however, that the Association shall have no such option in the event that such
stock is to be sold, transferred or assigned by a water purchaser to an assignee of his water purchase contract who,
after such assignment, will hold only one (1) share of stock for each acre foot of water which he is obligated to
purchase annually under a water purchase contract with the Association and the Board.

IN WITNESS WHEREOF, has hereunto
set his hand and seal, and the NEVADA CREEK WATER USERS’ ASSOCIATION, pursuant to authority
from its Board of Directors, has caused this Agreement to be executed in its corporate name, by its President or Vice
President, and attested by its Secretary or its Assistant Secretary, and its corporate seal to be affixed hereto, all on
the day and year first above written.

Witness to Signature of Subscriber:

(SEAL)

Attest: / /< NEVAD@/C?K ATER USERS’ ASSOCIATION
...... % Z g Z By / Aoy / ./4/ ,

Secretary. ‘ President,
«E5s TRURBIR'S, RELENA



STATE WATER CONSERVATION BOARD
(S5AL)

By

’ :“
Gove State of ﬁéontana and
ox-officio Chairman of the Boarad.
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Secreta;y

~Treasurer of State
%ater Conservation Bosard,

(sravL) NEVADA CRFEK WATI'R USHERS! AS ',
. By ' E;%éﬁa7
President of Nevada Cresk Water
Uvers:* Association,
Attest:

Secretary of Nevada Creck Water
Users' Association,



